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Hello…
It is a moment of great pleasure to release the first quarterly issue of
“THDC Law Reporter”. We have made a commitment towards enriching
ourselves of surrounding legal issues, to spread awareness and enabling
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the exchange of ideas on the matters concerning the C
Corporation and
common people. Law is an integral part of the whole system which is
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Sh. H.K. Tyagi
DGM, (L&A)

responsible for development and smooth operation of any project. It is
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may also be handy in daily life. Further, we have also made this ee-

 Sh.K.S.Pundir,
Sr.Mgr (L&A)

magazine interactive by introducing a legal quiz.

 Sh. V.K.Jain,
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A sincere effort has been made by the L&A department in this direction

 Sh.DharmendraSinghBhati,
Senior Officer (Law)

that we are able to come up with the first issue. This is a humble

 Sh.Himanshu Kr. Jaiswal,
Senior Officer (Law)
 Km. NehaTrehan,
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invited so that we may strive towards excellence in the making of

therefore
herefore imperative to create general awareness regarding implication of
common legal issues which may
may be useful not only in official working but

and it is due to the cooperation of the executives of the L&A department

beginning therefore the views and opinions of the readers are cordially

subsequent issues.
I convey to all the employees
employee of THDCIL and their families my heartiest
greetings for the New Year ahead.
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“Be you ever so
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ISSUE-I

Important Decisions of Supreme Court of India and New Enactments

Uncontrollable factor in power generation shall be passed through as an adjustment in tariff





Tarini Infrastructure Ltd. (Respondent 1), power producer, had set up two small hydropower projects
in Gujarat. It requested SERC for redetermination of tariff. However the same was refused on the
ground that once tariff was determined by SERC and incorporated in PPA there is no scope for
determination at one’s unilateral request. Therefore an appeal was filed before Appellate Tribunal.
The issue involved was whether the tariff fixed under a PPA is beyond review and correction by the
SERC, which is the statutory authority for fixation of tariff under the Electricity Act, 2003.
The Tribunal held that tariff can be corrected and reviewed by SERC on the ground that firstly
the tariff fixed is subject to periodic review, furthermore Gujarat Regulations provide for taking
into consideration the force majeure events. Any force majeure is considered as an
uncontrollable factor. In fact Reg. 23 provides that the approved aggregate gain or loss on
account of uncontrollable factor shall be passed through as an adjustment in the tariff over such
period as may be specified in the order of the Commission. The same was affirmed by Supreme
Court in GUVNL v. Tarini Infrastructure Ltd., (2016) 8 SCC 743.

Rejection of Bid for non-compliance of essential conditions is valid




The Supreme Court, in Central Coalfields Ltd. v. SLL-SML (JVC) 2016 8SCC 622, upheld the
Petitioner’s decision of rejecting the bid submitted by Respondent because the respondent as per
the NIT failed to submit the bank guarantee in the prescribed format. The Court then laid down
the questions that ought to be asked in such a situation before interfering in tender or contractual
matters in exercise of power of judicial review:(i) Whether the process adopted or decision made by
the authority is mala fide/arbitrary or intended to favor someone or irrational that the court can say:
“the decision is such that no responsible authority acting reasonably could have reached”; (ii) Whether
public interest is affected.
Further it was stated that essential conditions of tender are required to be strictly complied with.
Rejection of bid for non-compliance with essential conditions is valid. Courts cannot revise tender
conditions or to make new contract between parties when parties themselves have not made it.
Therefore on asking these questions in the present appeals, it is more than apparent that the decision
taken by Petitioner to adhere to the terms and conditions of NIT and the general terms and conditions
was certainly not irrational.

Employee of a PSU is not a ‘Public Servant’ u/s 197 of Code of Criminal Procedure


In Punjab State Warehousing Corp v. BhushanChander, the Respondent, convicted for offences
punishable under Section 409/467/468/471 IPC, had contended that he being an employee of the
appellant Corporation was a public servant and the trial had commenced without obtaining sanction u/s
197 CrPC and hence, the trial in entirety was invalid, as a result the conviction should be set aside. The
Supreme Court by its judgment dated 29.06.2016 has rejected the aforesaid contention and held that
the respondent is not entitled to have the protective umbrella of s. 197 CrPC and reiterated that
protection by way of sanction u/s 197 CrPC is not applicable to the officers of Government
Companies or the public undertakings even when such undertakings are ‘State’ within the
meaning of Article 12 of the Constitution.
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Estoppel - against challenging the nature of contractual appointment
The State of Maharashtra in pursuance of its policy decision filled up 471 legal posts on contractual basis.
However after the expiry of contractual period the erstwhile contractual employee sought for declaration
that the posts were permanent in nature. The Supreme Court in State of Maharashtra v. Anita, (2016) 8
SCC 293 rejected the contention of the employees holding that once duly accepting the contractual
employment, the employees now cannot claim regularization.

Mere Construction Workers are not covered by Factories Act 1948




The Supreme Court in LancoAnpara Power Limited v. State of Uttar Pradesh, Civil Appeal No. 6223 of
2016, has held that in the absence of any operations/manufacturing process mere construction workers
are not covered by Factories Act 1948 even though a license under section 6 of the Factories Act is
obtained by the Petitioner,
Thus, workers are entitled to the welfare measure specifically provided for such workers under the
Building and Other Construction Workers (Regulation of Employment and Conditions of Service) Act,
1996.

Unity in diversity - A common Market Place - Goods and Services Tax




The Constitution 101st Amendment Act received presidential assent on 8th September 2016. This Act
paves the way for introduction of Goods & Services Tax (GST) by making Special provision with
respect to goods and services tax. GST is now a step closer to implementation with the Cabinet
approving the formation of the GST Council which will decide on the uniform tax rate, will
recommend the taxes to be subsumed and exempted from GST, the rates of taxation and the model
Central, State and Integrated GST laws.
Once fully implemented the GST will replace 17 indirect tax levies and compliance costs will fall.
Tax evasion set to drop, input tax credit will encourage suppliers to pay taxes, reduction in
cascading affect of taxes, States and Centre will have dual oversight, a common market for the
whole of India which is currently fragmented along state lines, pushing costs up 20-30%.

Orders in THDC India Ltd. cases
Water Tax and Green Cess






The Host-State of Uttarakhand has passed two Statutes namely,Uttarakhand Water Tax on Electricity
Generation Act 2012 and Uttarakhand Green Energy Cess Act, 2014. The former Act declares the
State of UK as owner with respect to non-consumptive usage of water therefore Water Tax is levied on
the projects drawing water for generation of electricity. The latter Act levies Green Cess
@10paise/unit on the electricity generated within the State of Uttarakhand and transmitted for sale
outside the State.
THDCIL assailed the constitutionality of both the Acts on the grounds of being arbitrary, violative of
fundamental rights to equality and business, and ultra vires the legislative scope of the State of
Uttarakhand.
The High Court by orders dated 18.05.2016 and 06.06.2016 has given interim relief to THDCIL
by directing the State Government to not take any coercive measures for recovery of Water Tax
and Green Cess respectively.
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Principles of Natural Justice - KS Pundir Sr. Mgr. (L&A)
The concept of Rule of Law would loose its validity if the instrumentalities of the State, in a welfare nation
like India, are not charged with the duty of discharging it decision making functions in a fair and just
manner. Therefore the rules/principles of natural have been laid down by the Courts as being the minimum
protection of the rights of the individual against the arbitrary procedure that may be adopted by a judicial,
quasi-judicial and administrative authority while making an order affecting individual’s rights. Natural
Justice recognizes three principles:
(a) NemoJudexPropriaCausa
(b) Audi AlteramPartem, and
(c) Speaking orders or reasoned decisions.
The first principle is Nemo Judex Propria Causa also called rule against bias which means that 'No man
shall be a judge in his own cause' i.e. to say, the deciding authority must be impartial and without bias. It
implies that no man can act as a judge for a cause in which he himself has some interest, may be pecuniary,
personal or official.
The second principle of natural justice is Audi Ateram Partem i.e. to hear the other side. It says that no
one should be condemned unheard.Opportunity of fair hearing includes both personal or oral hearing and
written representation as well. The opportunity so given must be real and reasonable and not illusory or
make believe.
The third aspect of natural justice requires Speaking orders or reasoned decisions.Giving reasons for
a certain decision is one of the fundamentals of good administration and a safeguard against arbitrariness.
The refusal to give reasons may excite the suspicion that there are probably no good reasons to support the
decision.
From the Archives – Landmark Judgment Related to Large Dams
Narmada BachaoAndolan v. Union of India, (2000) 10 SCC 664
A PIL was filed against the construction of SardarSarovar Dam on river Narmada, inter alia, on the
grounds of damaging the local ecology and environment. The Supreme Court in its landmark judgment,
after relying or various expert reports, made an unequivocal observation related to effect of large dams on
the local ecology, which reads as:
“In the present case we are not concerned with the polluting industry which is being
established. What is being constructed is a large dam. The dam is neither a nuclear establishment
nor a polluting industry. The construction of a dam undoubtedly would result in the change of
environment but it will not be correct to presume that the construction of a large dam like the Sardar
Sarovar will result in an ecological disaster. India has an experience of over 40 years in the
construction of dams. The experience does not show that construction of a large dam is not costeffective or leads to ecological or environmental degradation. On the contrary there has been
ecological upgradation with the construction of large dams.”
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LEX QUIZONE
1.
2.
3.
4.
5.

Which Constitution in the world is regarded as the lengthiest written constitution?
When is National Law day celebrated in India?
The present Arbitration and Conciliation Act has been passed in which year.
Who is the Chief Justice of India and Chief Justice of Uttarakhand High Court?
Right to Information Act was passed in which year.

 Please send your answers on email-id of L&A dept. <thdclegalrksh@gmail.com>. The first person to
reply all the answers correctly will be the winner. The winner and the answers for every quiz will be
published in the next issue. The winners will be awarded on publication of every fourth issue. One
person is eligible for one prize in a year. The Executives of P&A and L&A department are not eligible
for prize/award, in case the winner is executive of P&A/L&A department, the prize/award shall be
given to next person answering.

